Introduction
In the context of Israel's declared permanent state of exception, this article focuses on the legal protection awarded to the Palestinian populations under Israeli control. To broaden the discussion over Palestinian people's rights, which generally focuses on the confiscation of land and the right to return, the author consciously focuses on anti-terrorism and security measures, which contribute to the creation of what the International Court of Justice has defined as an 'associated regime' of occupation. The article is divided into three parts. In the first part, the author discusses Israel's domestic obligations towards Palestinians (arguing the case of both Palestinian citizens of Israel, and Palestinian residents) and their de jure and de facto discrimination. The second part discusses the applicability of humanitarian law, specifically the applicability of the Fourth Geneva Convention. This section discusses the applicability of the Convention to both territories and people under Israeli control. The third part discusses the applicability of international human rights law to all territories under Israeli control and delves into the issue of the mutual relationship between the two international legal regimes in the territories under occupation. The article posits that Israel's rationale for the non-applicability of such legislation to the Palestinian territories and populations it controls constitutes a form of 'alternative legality'. The article concludes that Israel's disproportionate application of security practices and anti-terrorism measures to the Palestinian segment of its population violates Palestinian rights protected under Israel's domestic and international legal obligations.
state of exception 2 and adopted a logic of ' alternative legality' that sees the application of human rights law valid only for its Jewish population, while Palestinians under Israeli control are kept under a regime of curtailment. 3 Israeli municipal law distinguishes between the notions of ' citizenship' and 'nationality'; such that 'Jewish nationals' of Israel receive preferred treatment over non-Jewish citizens. The treatment of nonJewish citizens further differs according to residence rights, which change frequently following settlement expansion and military regulations. Existing literature on Palestinian people's rights mostly focuses on land dispossession and issues of refugees' ability to return. In an effort to broaden the conversation, the author of this article consciously focuses on anti-terrorism and security measures, which contribute to the creation of what the International Court of Justice (ICJ) has defined as an ' associated regime' of occupation.
Palestinian people's rights to life and freedom of the person are constantly under attack by means of retaliatory actions and counter-terrorism incursions, which often lead to targeted assassinations and administrative detentions. 4 These practices contravene Israel's laws on the sanctity of life and freedom from arbitrary searches. Likewise, the Israeli occupation's barricades and checkpoints prevent the Palestinian population from the enjoyment of the very same rights Israel protects for its Jewish population: the right to an education; the right to health; the right to water and sanitation; the right to freedom of profession; the right to dignity; and, most importantly, the right to the security of the person. Besides violating fundamental rights enshrined in Israel's municipal law, these violations contravene Israel's international legal obligations. While admitting the applicability of humanitarian law to the territories under military occupation, Israel's position of exceptionalism denies that the Fourth Geneva Convention is applicable. Most importantly, Israel denies its responsibility under international human rights instruments in the territories under occupation, advocating a separation of applicable legislation. 5 After discussing the issue of human rights protected under Israeli municipal law, the article deals with the applicability of international legal instruments. Positing that both human rights and humanitarian law are applicable to the people and territories under Israeli control, this article aims to expose the invalidity of Israel's position concerning its domestic and international legal obligation.
On the Application of Domestic Legislation to the Territory of the State of Israel

Human Rights in Israel and the Basic Law on Human Dignity and Liberty
Israeli national law recognises the value of man, the sanctity of his life and individual freedom. 6 The Basic Law on Human Dignity and Liberty (Basic Law) is Israel's domestic provision that protects human rights at the highest level of legislation. The Knesset (the legislative branch of the Israeli government) gave it 'superlegal status', giving Israeli courts the authority to disqualify any law contradicting it at any lower level. 7 Among the rights protected there are the following: the right to life; the right to property; the right to privacy and intimacy; the freedom to leave and enter the country; and the freedom from arbitrary searches of the person and private premises. 8 Despite the fact that several cardinal human rights are missing from the document (the right to equality, the freedom of speech, the freedom of religion and the freedom of protest, to name a few), the Basic Law's protection is interpreted as extending beyond its text. Some jurists, such as former President of The Supreme Court of Israel Aharon Barak, see these rights as directly derived from the right to dignity protected in the Basic Law under Sections 2 and 4 (respectively, 'preservation' and 'protection 2 For a comprehensive discussion of Israel's constant state of exception, see: Shaid M. Alam of life, body and dignity'). 9 In this sense, it has been said that the missing rights were given to the residents of Israel by general principles of law pre-dating the Basic Law.
10
While the law does not specifically enumerate many protections, it seems farsighted in regulating its curtailing and suspension. Particularly, Section 8, which became known as the 'limiting paragraph on the violation of rights', bans all violations of the rights protected except for the ones authorised by laws 'befitting the values of the State of Israel, enacted for a proper purpose, and to an extent no greater than is required'.
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While asserting the government's prohibition to change or suspend the Basic Law by enacting an emergency regulation, 12 another paragraph, Section 12, allows restrictions or denial of individual rights on the grounds of 'proper purpose' and ' extent' when a state of emergency is in place. In other words, the protection from emergency regulations is not in toto, and it is for the government and the Supreme Court to decide on the legitimacy of the restrictive measures. This flexibility allowed the Supreme Court to rule that the existence of checkpoints, carrying out of house searches and administrative detentions were legitimate. 13 The rationale is that Islamist terrorist organizations defined by the Court, 14 such as Hamas, Hezbollah and even Lebanese Fatah al-Islam, constitute a threat that justifies measures under a state of emergency. Further check points, random searches, and administrative detentions are all measures of 'proper purpose' to protect the 'befitted' values of Israel. The de facto permanent nature of these measures is justified in light of Section 8 and 12's temporal reference to a period and extent 'no greater than required'. The requirement that emergency regulations be made by virtue of a ' declaration under section 9 of the Law and Administration Ordinance, 5708-1948' 15 basically allows the government to decide how and for how long rights can be restricted while a state of emergency is in place. 16 This has become a controversial provision because Israel has been in protracted state of emergency since the first day of independence. 17 The logic underlying the Basic Law's limiting paragraph is circular and the provision is open to abuse. It should come as no surprise then that the provision is used on a regular basis to restrict and violate the rights of Palestinian citizens of Israel and other Palestinian residents.
Alternative Legality, Nationality and Citizenship in the State of Israel
What allows for the institutionalisation of non-equality of rights and the discrimination of the Palestinian people is Israel's interpretation of nationality and citizenship as two different concepts, with different privileges to be awarded to different classes of beneficiaries. This legal fact became clear in the High Court case of George Tamarin v. the State of Israel (1971) , wherein a Jewish Israeli had petitioned to have the official registration of his nationality changed from 'Jewish' to 'Israeli'. 18 The High Court denied his request ruling that 'there is no Israeli nation separate from the Jewish nation […] composed not only of those residing in Israel but also of Diaspora Jewry'. 19 Shimon Agranat, then president of the Israeli High Court of Justice, explained that if Tamarin's plea were upheld, it 'would negate the very foundation upon which the State of Israel was formed'. 20 Israeli civil law confers full civil and human rights only upon a class of citizens deemed to be nationals of the 'Jewish State'. 21 Starting in 1948, non-equality was codified through a series of laws, namely the following: The Law of Return of 1950 (creating the exclusive 'nationality right' for Jewish from anywhere to come to the lands Israel occupies to claim them); 22 28 By this legal criterion, those persons away from their property, whether engaged in fighting or fleeing the violence, can have their properties confiscated and the Jewish National Fund can then administer them for the benefit of Jewish immigrants. 29 While this provision applied in absentia to those refugees outside Jewish-occupied Palestine (whom the law termed ' absentees'), it also provided for the legal dispossession of those who never left the borders of the newly created State and those who were reabsorbed into Israel as a result of the armistice agreements. 30 Though dispossessed in the same way as other Palestinian refugees, these internally displaced persons obtained a status apart by virtue of not having crossed a recognized international border; they acquired Israeli citizenship without Jewish nationality, and became 'present absentees' or internally displaced persons (IDPs). 31 Having remained in the country of their origin, these IDPs are ineligible for services rendered by international agencies such as the United Nations Relief and Work Agency for Palestine Refugees in the Near East (UNRWA), 32 while at the same time remain subjected to all laws enacted by the government of Israel. Israeli citizenship has however not meant equality of treatment in a democratic state, and the Palestinian population continues to face discrimination and dispossession through incremental transfers, serial evictions, house demolitions and other practices. 33 The Israeli legal concept of 'Jewish nationality' has come to determine relations between groups of Israeli citizens and create the benchmark by which some citizens of Jewish nationality obtain rights and benefit from 'national' institutions providing services, while Israeli citizens of other nationalities are formally denied some basic rights and privileges. 34 'Jewish nationality' status also serves as the principal criterion for immigration designed to dilute or supplant the Palestinian people's presence on 'Israeli' land. 35 This continuous expansion of settlements 36 implies a constant change in the regime of applicable legislation, shifting the relevant law from occupation/humanitarian (and human rights law as argued in this article) to municipal. The ICJ has described both such population transfers and codified discrimination as an ' associated regime' that infringes upon the rights of the Palestinian population, regardless of their citizenship status. 37 Israel national territory is home to 1,682,000 Palestinians, (meaning that between 20.6% and 20.7% of Israel's overall population has Arab descendants). 38 Of these, about 285,500 Palestinians are residents of East Jerusalem. 39 About 80% of Israeli Palestinians are Muslim; the rest are divided, roughly equally, between Christians and Druze. The majority of them identify very closely with the Palestinians in Gaza and the West Bank, and are described as 'Palestinian citizens of Israel'. 40 They are nominally (at least partially) entitled to the same rights protected under domestic legislation, as was sanctioned in all Israeli Independence Declaration's ' equality for all' claims. 41 The truth, however, differs. While special laws have, in fact, been passed to justify Israel's confiscation of Palestinian land, 42 other Palestinians' individual and collective rights are arbitrarily violated on discriminatory religious or ethnic basis. Many Palestinian citizens of Israel in fact frequently describe themselves as second class citizens. 43 Allegations of discrimination have come from multiple entities, government and non-governmental organisations, within and outside of the UN 44 and all have been accused of bias, partisanship, and anti-semitism by Israel. 45 While it may be true that Israel is subjected to a more vigilant inspection than many of its neighbors, 46 the discrimination of its Palestinian population has been acknowledged both by domestic inquiries and by its indisputable allies. and that such discrimination materialises in terms of access to equal education and employment opportunities. 50 In the annex to the report, the State Department analysed human rights problems related to Israeli authorities in the Occupied Palestinian Territories, and Israeli authorities vis-à-vis the Palestinian population (including Palestinians residents/citizens of Israel). The report acknowledged excessive use of force against civilians including: killings; abuse of Palestinian detainees, particularly during arrest and interrogation; austere and overcrowded detention facilities; improper use of security detention procedures; demolition and confiscation of Palestinian property; limitations on freedom of expression, assembly and association; and severe restrictions on Palestinians' internal and external freedom of movement. 51 The report also recognises that Israeli Defence Forces maintain restrictions on Palestinians' movement into and out of the Gaza Strip and that registered violence by settlers against the Palestinian population is an ongoing problem, magnified by inconsistent punishment of these acts by Israeli authorities. 52 Besides the obvious violations of the right to life and personal freedom created by targeted assassinations and administrative detentions, Israeli check points violate Palestinians' rights to 'human freedom' intended in the Basic Law as freedom to leave and enter the country. 53 As a consequence of this daily violation, the checkpoints also violate the Palestinians' right to an occupation, to an education, to proper health and to family life. Nighttime Israeli raids in Palestinian households, and the subsequent property confiscation, violate Palestinian citizens and residents of Israel's rights to privacy, property, and freedom from arbitrary searches. While apparently justified by emergency regulations, the disproportionate concentration of such violations on Palestinian citizens of Israel (whose 'Arab' nationality is indicated on Israeli government issued ID cards) and other Palestinian populations remains without justification, and contributes to the creation of an ' associated regime' of separation and discrimination.
On the Applicability of International Humanitarian Law in Gaza, East Jerusalem and the West Bank
Alternative Legality and the Applicability of the Fourth Geneva Convention to the
Territories Under Israeli Control It is widely acknowledged that humanitarian law applies to both situations of armed conflict and belligerent occupation. 54 62 or as an action of the League of Arab States conducted as a regional arrangement pursuant article 52 of the UN Charter, 63 the invasion lacked the approval of the UN Security Council, and was therefore void of any legality. 64 The key point of the Israeli argument is that belligerent occupation does not mean transfer of sovereignty, and that, regardless of the fact that international legal scholars still ought to decide to whom sovereignty belonged after the British Mandate expired, 65 Jordan never acquired it as an occupying power in the first place. 66 Israel, furthermore, claims that the legal status of those territories has never been settled in any document agreed by both parties, despite the fact that the settlement of this issue was part of the main agenda of the Oslo Agreements of 1995. 67 On the contrary, Israeli claims that the Geneva Conventions are not applicable have increased following the signing of the Oslo Agreements. Israel claims that it could no longer be considered an occupying presence with obligations toward the Palestinian territories and its civilian population because the Israeli military presence in the occupied territories was progressively diminishing (at least insofar as Area A is concerned), 68 and Palestinians were assuming broadened responsibilities and powers with respect to internal affairs. 69 Despite such claims, Israel has occupied Palestinian territories since 1967. Article 42 of the Hague Regulations stipulates that a 'territory is considered occupied when it is actually placed under the authority of the hostile army', and that the occupation extends 'to the territory where such authority has been established and can be exercised'. 70 In 71 the Nuremburg Tribunal held that, 'the test for application of the legal regime of occupation is not whether the occupying power fails to exercise effective control over the territory, but whether it has the ability to exercise such power'. 72 This test continues to apply to Israel's relationship to the Gaza Strip and the West Bank. Repeated resolutions by both the UN General Assembly and the Security Council, and statements issued by governments worldwide, have all affirmed the de jure applicability of the Fourth Geneva Convention, and called upon Israel to abide by its obligations as an occupying power. 73 75 In this regard, the Opinion also states that ' civilians who find themselves in whatever way in the hands of the occupying power' must remain protected persons 'regardless of changes to the status of the occupied territory'. 76 In reference to Israel's occupation of the West Bank and Gaza Strip in the 1967 War, the ICJ recalled Article 2, paragraph 1 of the Convention, noting that this convention applies 'to all cases of declared war or of any other armed conflict which may arise between two or more High Contracting Parties […]'. 77 Once these conditions have been met, the Convention is deemed to apply 'in any territory [emphasis added] occupied in the course of the conflict by one of the contracting parties', 78 therefore including all occupied territories. Disquisitions over sovereignty of one of the High Contracting Parties aside, Article 1 of the Convention itself requires to 'respect and ensure respect' for the Convention 'in all circumstances'. 79 Moreover, Article 4 stipulates that 'persons protected by the Convention are those who, at any given moment, and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or occupying power of which they are not nationals'. 80 Thus, the Convention applies regardless of whether or not Israel has acknowledged Jordan's prior sovereignty, because civilians in the West Bank find themselves in the hands of ' a Party to the conflict or occupying power of which they are not nationals', that is, Israel. This is not surprising, considering that the Israeli authorities had themselves initially recognised the applicability of the Fourth Geneva Convention. 81 In light of the Convention erga omnes character, the document even went one step further stating that 'in case of conflict between this Order and the said Convention, the Convention [was to] prevail'. 82 In October 1967, however, this military proclamation was amended by Military Order 144 to exclude the reference to the Convention's applicability. 83 Since then, Israel has been claiming that its presence in the occupied territories is as an administrator, and that it would abide to the Fourth Geneva Convention by force of its 'humanitarian provisions'. 84 Despite claiming its presence as a mere administrator, Israeli military authorities have issued over 1,500 military orders since the beginning of the occupation, to alter pre-existing laws and to effectively extend military jurisdiction over the occupied territories; 85 this is an obvious contradiction.
Alternative Legality and the Applicability of the Fourth Geneva Convention to Persons
Under Israeli Control Another knot of Israeli's alternative legality, which extends beyond the issue of the de jure applicability of the Fourth Geneva Convention is the status of Palestinian fighters. Admitting it would de facto respect the Geneva Conventions, Israel seemingly agreed to respect the inviolability of the principle of distinction. In light of its ' alternative legality' interpretation and of its 'sovereignty argument', however, Israel refused to recognise 74 86 Reading the definition of combatant provided in Article 43 of Additional Protocol I, Israel argues that Palestinian fighters do not qualify as combatants since they are not associated with the armed forces of a 'Party' to the conflict. 87 Following the dualistic humanitarian law division between combatants and non-combatants, that means however that every Palestinian is then a civilian for the purpose of hostilities. This dualistic vision has nevertheless largely been contested with the transformation of traditional warfare, as it does not take into account the grey area in which terrorists, guerrillas, saboteurs, private contractors and other 'unlawful combatants' actually fall. The debate is still open on the legal status of these persons, although it tends to align towards the applicability of the Convention. 88 The Israeli position is that Palestinian fighters are to be considered civilians who temporarily lose the protection accorded by the Geneva Conventions for the fact that they temporarily engage in hostilities. 89 This argument, however, raised the question of what is the temporal horizon over which the suspension of such protection spreads. More specifically, whether these persons are to be considered military targets only in the specific moment in which they are engaged in such conduct, or if their membership to groups that pursue an overall combat strategy is sufficient to render them military targets -and therefore deprive them of their right to life, for example. If the latter is the case, the question arises then as to whether they are also entitled to combatants' privileges, such as prisoners of war status, and if not, whether their detention constitutes an infringement of their right to freedom of the person. 90 The Israeli High Court of Justice tried to answer these questions when, on 14 January 2002, the Israeli Public Committee Against Torture submitted a petition to the Court to halt the government's policy of named killings of alleged Palestinians militants, and to issue an interim order to suspend its implementation. 91 The Court, which ultimately refused to issue the requested order, neither banned nor justified the policy per se, but ruled that the lawfulness of targeted killings must be examined for each operation separately. 92 The relevant considerations of its judgment on 14 December 2006, nevertheless recognised that Israel holds the Palestinian territories in belligerent occupation within the framework of an international armed conflict, however continuing to endorse the official position of the government against the de jure applicability of the Fourth Geneva Convention. 93 In this respect, it argued that even though Israel signed and ratified the Convention, it was not bound by it, because it 'generates new norms whose application in Israel demands an act of legislation'. 94 In addition, and despite the fact that the court has considered dozens of petitions related to Israeli military practices in the occupied territories, its rulings continue to choose ' deference to the discretion of the military authorities whenever it invoked military considerations'. 95 well as the 1989 UN Convention on the Rights of the Child and many other international human rights treaties, 96 Israel denies their applicability to the Occupied Palestinian Territories. The claim is, again, put forward on grounds of a too literal 'well established distinction between human rights and humanitarian law'. 97 Israel's argument is based on the assumption that humanitarian law is the 'protection granted in a conflict situation 98 such as the one in Gaza and the West Bank, whereas human rights treaties were intended for the protection of citizens from their own Government in times of peace'. 99 Concerning the applicability of the human rights conventions, Israel first claimed that since humanitarian law is de jure applicable, human rights law could therefore not be applied. 100 In its Second Periodic Report submitted to the UN Committee on Economic, Social and Cultural Rights the State of Israel concluded that 'based on the well-established distinction between human rights and humanitarian law under international law' the Covenant does not apply to ' areas that are not subject to its sovereign territory and jurisdiction'. 101 According to this position, East Jerusalem, the Gaza Strip, and the West Bank would be excluded by the Committee's human rights mandate 'inasmuch as they are part and parcel of the context of armed conflict as distinct from a relationship of human rights'. 102 Israel reiterated exactly the same position in its Second Periodic Report to the Human Rights Committee with regard to the ICCPR in the occupied territories. 103 This was also the position taken by the Israeli delegation before the International Committee on the Rights of the Child and the International Committee on the Elimination of Racial Discrimination. 104 Following the Oslo Agreements and the transfer of specific responsibilities to the Palestinian Authorities, Israel claimed instead it no longer exercises military control in the occupied territories, and was therefore no longer accountable for human rights violations in the Gaza Strip and the West Bank. 105 In sum, Israel's position regarding the applicability of the treaties comprises three arguments: (a) the mutual exclusivity argument, according to which the simultaneous application of human rights law and international humanitarian law is a contradiction in terms, and the applicability of the latter in the occupied territories excludes the applicability of the former; (b) the treaty interpretation argument, according to which the jurisdictional clauses of the human rights treaties to which Israel is a party should be construed as limited to the sovereign territory of the State parties; and, (c) the effective control argument, according to which the creation of the Palestinian Authority, and the transfer of governmental authorities thereto under the Oslo Accords absolves the State of Israel from any responsibilities it might have had for the human rights of Palestinians living in areas subject to the control of the Palestinian Authority.
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As presented by Naftali and Shani in their often-cited article 'Living in Denial', Israel's 'mutual exclusivity' argument moves from five assumptions: (1) a theoretical substantiation, according to which human rights law is the law of peace, it is truly jus contra bellum, developed pursuant to the outlawing of war in the United Nations Charter -a distinction that was recognised in the International Conference on Human Rights in Teheran, when it was acknowledged that '[p]eace is the underlying condition for the full observance of 96 Israel is party to the ICCPR, the ICESCR, the Convention on the Elimination of All human rights and war is their negation'; 107 (2) A historical substantiation, that sees humanitarian law and human rights law having distinct historical origins (the former deriving from the medieval culture of chivalry, an inter-state law 'forever cognizant of military considerations', 108 the latter inspired by post-Enlightenment domestic constitutional law, informed by the erga omnes principle); (3) an institutional substantiation, whereas the simultaneous inapplicability of the two bodies of law is tied back to the intrinsically irreconcilable nature of their monitoring bodies: the International Committee of the Red Cross is an 'incorruptible guardian' of a 'neutral' international humanitarian law, whereas the United Nations --and other human rights monitoring bodies -are concerned with a politicised application of human rights law; 109 (4) a practical substantiation, arguing that precisely because it has been formulated with military considerations in mind, humanitarian law is likely to be complied with, thereby ensuring a more effective protection of individuals in times of war than that offered by the derogable and rather vague human rights norms; 110 and, finally, (5) a legal substantiation pursuant to which humanitarian law is concerned with ' duties' of a party to the conflict, while human rights law is concerned with certain 'privileges'. From this distinction, it follows that humanitarian law is formulated as a series of detailed provisions which apply conditionally on nationality or other statuses rendering an individual a 'protected person'; while human rights law (formulated as a series of rights) has a less detailed, and therefore more vague, character. The fact that it nominally applies to all individuals by virtue of their human nature makes it harder for an occupying power -that has no information on the identity, needs, and motives of nationals of the occupied territories -to comply. 111 The 'mutual exclusivity' argument can coexist with the 'treaty interpretation' argument. The latter moves from Article 29 of the Vienna Convention stating that '[u]nless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in respect to its entire territory'.
112 As a result, human rights treaties, which do not have any jurisdictional clause should be construed as having a territorial applicability, for example, over persons situated within Israel's territory. 113 In the same vein, the specific jurisdictional clauses found in the other treaties should be interpreted in light of the aforementioned jurisdictional principle, which, when coupled with the above-discussed 'mutual exclusivity' argument, means that the treaties to the occupied territories are inapplicable.
114 Again, the argument is presented on theoretical, historical, and practical grounds. Historically, while international human rights laws have sought to protect the rights of individuals against their own states, and the rights of the stateless, there seems to be no indication that the body of law was developed to protect individuals against foreign states within the territories of their own country. 115 Theoretically, human rights law is based on 'intra-societal' relations, grounded in the notion of 'social contract' between the individuals beneficiaries and their government. A situation of occupation, with its inherent hostility between the occupier and the occupied, undercuts the transferability of human rights law from the intra-societal to the ' extra-societal' sphere. 116 Practically, some argue, insisting on the application of human rights treaties on occupying powers would place a burden far too high for most states to meet, as states possess very little information on the identity of foreign individuals. 117 Last but not least, even if one accepts the notion that international human rights treaties apply in occupied territories, Israel's rebuttal on ' effective control' grounds warrants that most of the people in East Jerusalem, Gaza and the West Bank would not benefit from the protection thereby afforded, as they are no longer subject to Israel's effective control following the Oslo Accords. 118 This treaty makes Israel exempt from assuming obligations with respect to persons subject to the rule of the Palestinian Authority, and demand that both parties exercise their respective authorities 'with due regard to internationally accepted norms and principles of human rights and the rule of law'.
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The validity of Israel's position has been argued at both a judicial as well as a scholarly level. Possibly the most authoritative argument came from the ICJ: in its Advisory Opinion on the Legality of the Wall, 120 the ICJ replied in primis that protection granted under human rights law is not lifted in times of armed conflict. 121 The Court subsequently rebutted Israel's 'treaty interpretation' argument discussing the applicability of the Covenants to both the 'persons' and 'territories' subjected to the Party's jurisdiction. The ICJ analysis on the applicability of international human rights law is particularly relevant because it deals in turn with human rights treaties (such as the ICCPR, and the Convention on the Rights of the Child) that contain territorial provisions on the scope of their application, as well as treaties (such as the ICESCR) that do not contain such provision. In both cases the ICJ exposed the invalidity of Israel's exceptionalism argument and reversed the logic of its alternative legality.
Concerning the ICCPR, the ICJ maintained that Article 2, paragraph 1, of the Convention, recognises that ' all individuals' within the territorial jurisdiction of the State Party are entitled to the rights protected in the document without distinctions of 'race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status'. 122 The Court also noted that while the jurisdiction of States is primarily territorial, it may at times be exercised outside the national territory. 123 The Court specified that when looking at the travaux préparatoires of the Covenant, no doubt is left as to whether the application of the Convention is constrained by territorial limits the interpretation of Article 2 of that instrument (and the choice of wording thereof) is consistent with the purpose of compelling States Parties to abide to their international law obligations regardless of whether they are exercising jurisdiction in or outside of their national territory. 124 The only purpose for a territorial reference in the text was to prevent persons residing abroad from asserting vis-à-vis their State of origin rights that do not fall within the competence of that State, but of that of the State of residence. 125 The UN Human Rights Council, successor to the Human Rights Commission, has followed suit with its interpretation of the Conventions: it has also found the ICCPR applicable wherever the State exercises its jurisdiction on a foreign territory. 126 In 2003, confronted with Israel's consistent position, the Committee reiterated that the Covenant applies 'to the benefit of the population of the Occupied Territories' and 'for all conduct by the State Party's authorities or agents' in those territories that 'fall within the ambit of State responsibility of Israel'. 127 This means that regardless of whether Palestinian territories are under the jurisdiction of Israel, the Covenant remains applicable for the protection of those rights enshrined in the Convention. A similar reasoning applies to the 1989 Convention on the Rights of the Child, 128 and any other human rights instruments to which Israel is Party and that contain specific territorial provisions on the scope of its application.
A different case was made for the ICESCR. The Covenant does not contain any provisions on its scope of application. This may be explained by the fact that the Covenant guarantees rights that are essentially territorial. 129 Israel has taken pride in acknowledging its compliance with the obligations laid out in the ICESCR. Once again, however, its conception of legality and the interpretation of its legal obligations have been quite problematic. In its initial report to the UN Human Rights Committee of 4 December 1998, Israel provided 'statistics indicating the enjoyment of the rights enshrined in the Covenant by Israeli settlers in the occupied territories'. 130 The Committee noted however, that as even Israel acknowledged, 'the Palestinian population within the same jurisdictional areas were excluded from both the report and the protection of the Covenant'. 131 Israel justified this position by again maintaining that the areas populated by Palestinians were 'part and parcel of the context of armed conflict', and that as such their mutual relations and obligations were regulated by humanitarian law and ' distinct from a relationship of human rights', which is consequently inapplicable. 132 As in a circular game, the Court referred Israel back to its position over the occupation and the Israeli de facto jurisdiction as an occupying power. The Court stated that the people and territories in question have been under Israeli ' effective control' since 1967 and that, in the exercise of the powers available to Israel on this basis, Israel is bound by the provisions of the ICESCR. 133 As for the competencies transferred to the Palestinian authorities after the Oslo Agreements, the Court ruled that the situation had not de facto changed, 134 and that if it did, Israel would then be under an obligation 'not to raise any obstacle' to the exercise of such rights 'in those fields where competence has been transferred to the Palestinian authorities'. 135 This once again voided any doubt concerning the Palestinian people's enjoyment of the rights enshrined in the Convention.
On the Interaction between the Two Regimes of Law
Two theories have been mainly concerned with the interaction between international human rights and humanitarian law. On one hand, a separation theory, perfectly incarnated by Israeli officials, looks at the two bodies of laws as distinct from each other with human rights law being applicable only during peacetime 136 and on the other hand, a theory of complementarity affirms that humanitarian law and human rights law do exist as separate bodies of law, but that they nonetheless overlap under specific circumstances. 137 Such cumulative application of human rights and humanitarian law inevitably raises questions concerning the nature of their relationship, and their interaction. The ICJ had already confronted this question in the Nuclear Weapons Advisory Opinion of 1996. 138 The advocates of the illegality of the use of nuclear weapons had argued that such use violated the right to life laid down in Article 6 of the ICCPR. 139 The ICJ established that Article 6 contains a non-derogable right that consequently also applies in armed conflict, and that even during hostilities it is prohibited to ' arbitrarily' deprive someone of their life. 140 In this Opinion the ICJ stated the supremacy of humanitarian law over human rights law, designating humanitarian law as lex specialis and conceding that the human right to life might be derogated under humanitarian law. 141 This lex specialis principle, however, should not been seen as applying to the general and overall relationship between the two branches of international law, but rather relating to specific rules in specific circumstances. 142 In both the Nuclear Weapons Advisory Opinion and the Construction of a Wall Advisory Opinion, the ICJ made it clear that human rights continued to apply in time of war, furthering its assertion that the two bodies of law co-exist. 143 In the case DRC v Uganda, 144 the ICJ went one step further by listing violations of both bodies of law without even considering whether one or the other should prevail. 145 This leveling approach, which seemed to have untied the ICJ from its earlier doctrine of lex specialis, is also the position adopted by the UN Human Rights Committee, which considers the two bodies of law to be additive. This approach, called 'belt and suspenders', 146 illustrates that since some matters are better regulated in human rights law than in humanitarian law and vice versa, there is no need to choose one branch of law over the other, but rather to look for their simultaneous and harmonising application. 147 Some influential Israeli scholars 148 have a similar idea and discuss that no matter whether there is a situation of direct conflict between humanitarian and international human rights law, whether a situation is unregulated or sparsely regulated by either one, or whether humanitarian law influences the interpretation of human rights law or vice versa, each case is to be determined on the basis of the co-application of both humanitarian and human rights legislation. 149 The Israeli Supreme Court itself reached a similar conclusion in Beit Sourik Village Council v. The Government of Israel 150 following the ICJ Advisory Opinion. The Court upheld all petitions concerning the construction of the wall except for one. When petitioners challenged the authority of the Israeli military to erect the wall the Court replied that the wall was being built out of military necessity, and due to security concerns. 151 The Court observed that it could not substitute its judgment for that of the military, and that '[a]ll we can determine is whether a reasonable military commander would have set out the route as this military commander did'. 152 The Court, however, also noted that even when done out of military necessity, the wall must take into account the rights and needs of the local population. The Court found that the 'relationship between the injury to the local inhabitants and the security benefit from the construction of the separation fence along the route, as determined by the military commander, is not proportionate. The route undermines the delicate balance between the obligation of the military commander to preserve security and his obligation to provide for the needs of the local inhabitants.
[…] The route of the separation fence severely violates their right of property and their freedom of movement. Their livelihood is severely impaired. The difficult reality of life from which they have suffered (due, for example, to high unemployment in that area) will only become more severe'. Israel, 154 the Court deferred to the discretion of the military authorities on the necessity to implement the measure, however also recognised the need to balance that with local needs. The Court further recognised that 30 km of the 40 km wall in question resulted in disproportionate injury to the local population, and was in violation of human rights provisions embedded in both Israel's domestic as well as international obligations. 155 that infringe upon Palestinians' rights (such as land dispossession, and some security and anti-terrorism measures) are somewhat justifiable under Israeli municipal law. The article also concludes, however, that the disproportional concentration of such measures on Palestinian nationals (regardless of their citizenship status) contributes to a situation of segregation and discrimination, and is in violation of Israel's international legal obligations. With regards to the issue of applicable legislation over the territories under Israeli control, the article acknowledges Israel's position on the applicability of humanitarian law to the Occupied Palestinian Territories, but rejects its position on the non-applicability of the Fourth Geneva Convention. Israel's argument against the de jure application of the Fourth Geneva Convention is invalid because of the de facto effective control exercised by the Israeli authorities since 1967 on the territories under occupation. The claimed change of status of the contended territories after the Oslo Agreement (from occupation to administration) does not, as found by the ICJ, de facto change the status of the situation. The Convention therefore remains applicable in all the territories under Israel's control. Since Israel is bound by the Convention it remains under the obligation to respect the principle of distinction and therefore is obligated to recognise combatant status to Palestinian fighters, and respect the right to life and security of the civilian population. This article further posits that the distinction Israel makes between human rights law and humanitarian law is outdated and obsolete. It concludes that human rights law continues to exist and apply alongside humanitarian law in all territories under occupation. All ratified human rights instruments are, therefore, binding in all territories under Israeli control, regardless of whether or not they contain territorial provisions on the scope of their application. Last but not least, this article concludes that the relationship between human rights law and humanitarian law is one of lex specialis, with humanitarian law sometimes prevailing in times of war. This principle, however, is not extended to the overall relationship over the two bodies of law. The overall relationship should be seen as one of 'belt and suspenders', with the prevalence of one or the other depending on which one grants the highest protection in a particular situation. Finally, this article affirms that there is no legal explanation for the regime of deprivation the Palestinian population is experiencing under Israeli administration. Security reasons and military necessity, if legitimate, must be balanced with the individual's rights as recognised by the Israeli international legal obligations.
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